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People v. Falsetta 21 Cal.4th 903 (Cal. 1999)

89 Cal. Rptr. 2d 847
986 P.2d 182

Is section 1108 invalid as a violation of due process? 

To prevail on such a constitutional claim, defendant must carry a heavy burden. The courts  will presume a statute is constitutional unless its unconstitutionality clearly, positively, and unmistakably appears; all presumptions and intendments favor its validity. ( People v. Hansel (1992) 1 Cal.4th 1211, 1219; Mills v. Superior Court (1986) 42 Cal.3d 951, 957.) In the due process context, defendant must show that section 1108 offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental. (See Montana v. Egelhoff (1996) 518 U.S. 37, 43-44 [courts examine "historical practice" in evaluating due process claims];

 Medina v. California (1992) 505 U.S. 437, 445; Dowling v. United States (1990) 493 U.S. 342, 353 [fundamental principles of justice are those "`"which lie at the base of our civil and political institutions" [citation] and which define "the community's sense of fair play and decency"'"]; 

Patterson v. New York (1977) 432 U.S. 197, 201-202; Fitch, supra, 55 Cal.App.4th at pp. 178-180.) The admission of relevant evidence will not offend due process unless the evidence is so prejudicial as to render the defendant's trial fundamentally unfair. 

( Estelle v. McGuire (1991) 502 U.S. 62, 70; Spencer v. Texas (1967) 385 U.S. 554, 562-564.) Estelle expressly left open the question whether a state law permitting admission of propensity evidence would violate due process principles. ( Id. at p. 75, fn. 5; see also Spencer v. Texas, supra, 385 U.S. at p. 561.)


Defendant argues that California's rule against admitting propensity evidence (§ 1101, subd. (a)) is a fundamental principle of justice long recognized as necessary to assure due process. From the standpoint of historical practice, unquestionably the general rule against admitting such evidence is one of long-standing application. (See, e.g., Alcala, supra, 36 Cal.3d at pp. 630-631.) As we stated in Alcala, "The rule excluding evidence of criminal propensity is nearly three centuries old in the common law. (1 Wigmore, Evidence (3d ed. 1940) § 194, pp. 646-647.)" ( Ibid.; see also People v. Ewoldt (1994) 7 Cal.4th 380, 392 [rule excluding evidence of criminal disposition derives from early English law and is currently in force in all American jurisdictions by statute or case law]; People v. Garceau (1993) 6 Cal.4th 140, 186 [acknowledging rule]; People v. Smallwood (1986) 42 Cal.3d 415, 428 [same]; People v. Stewart (1890) 85 Cal. 174, 175 [reversing conviction]; U.S. v. Castillo (10th Cir. 1998) 140 F.3d 874, 881 ( Castillo) [ban on propensity evidence dates to 17th century England and early United States history]; McKinney v.  Rees (9th Cir. 1993) 993 F.2d 1378, 1380-1381, and fn. 2 ( McKinney) [rule of exclusion has persisted at least since 1684 to the present and is established in every United States jurisdiction].)


What reasons underlie a rule aimed at excluding relevant evidence? We discern three separate reasons supporting the general rule against admission of propensity evidence. The rule of exclusion (1) relieves the defendant of the often unfair burden of defending against both the charged offense and the other uncharged offenses, (2) promotes judicial efficiency by avoiding protracted "mini-trials" to determine the truth or falsity of the prior charge,  and (3) guards against undue prejudice arising from the admission of the defendant's other offenses. (See Thomas, supra, 20 Cal.3d at p. 464; Enjady, supra, 134 F.3d at p. 1430.)

The following analysis of section 1108 and the applicable case law convinces us the provision is reasonably compatible with these three factors, confirming our conclusion the provision does not offend due process.



People v. Falsetta 21 Cal.4th 903 (Cal. 1999)
In this case we resolve a due process challenge to legislation (Evid. Code, § 1108) permitting the admission, in a sex offense case, of the defendant's other sex crimes for the purpose of showing a propensity to commit such crimes. Although this provision represents a deviation from the historical practice of excluding such "propensity" evidence (see § 1101, subd. (a)), the provision preserves trial court discretion to exclude the evidence if its prejudicial effect outweighs its probative value (§ 352). We conclude, consistent with prior state and federal case law, that section 1108 is constitutionally valid. 


People v. Falsetta 21 Cal.4th 903 (Cal. 1999)
In summary, we think the trial court's discretion to exclude propensity evidence under section 352 saves section 1108 from defendant's due process challenge. As stated in Fitch, "[S]ection 1108 has a safeguard against the use of uncharged sex offenses in cases where the admission of such evidence could result in a fundamentally unfair trial. Such evidence is still subject to exclusion under . . . section 352 (. . . § 1108, subd. (a).) By subjecting evidence of uncharged sexual misconduct to the weighing process of section 352, the Legislature has ensured that such evidence cannot be used in cases where its probative value is substantially outweighed by the possibility that it will consume an undue amount of time or create a substantial danger of undue prejudice, confusion of issues, or misleading the jury. (. . . § 352) This determination is entrusted to the sound discretion of the trial judge who  is in the best position to evaluate the evidence. [Citation.] With this check upon the admission of evidence of uncharged sex offenses in prosecutions for sex crimes, we find that . . . section 1108 does not violate the due process clause." ( Fitch, supra, 55 Cal.App.4th at p. 183, italics added.)

























































